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PER CURI AM

David Patrick Wrrell pled guilty to possession wth
intent to distribute cocaine and possession with intent to
distribute heroin, both in violation of 21 US.C. 8§ 841(a)(1l)
(2000). He was sentenced to 151 nonths’ inprisonnent. On appeal,
he argues that: (1) the district court erred in denying his notion
to suppress without a hearing; (2) the district court erred in
denying his notion for a downward departure on the ground that his
crimnal history category and career offender status over-
represented the seriousness of his past crimnal conduct; (3) the
district court erred in denying his notion for a downward departure
based on a “fast-track” plea agreenent; and (4) the district
court’s determnation that Worrell was a career offender violated

his Sixth Anmendnent right to a jury under Blakely v. Washi ngton,

542 U. S. 296 (2004). For the reasons that follow, we affirmin
part and dismiss in part.

Wrrell first argues on appeal that the district court
shoul d have held a hearing on his pro se notion to suppress and
that the court erred in denying the notion. Rule 11(a)(2) of the
Federal Rules of Crimnal Procedure requires the consent of the
court and the governnent in order for a defendant to enter a
conditional plea of guilty and reserve his right to appeal an
adverse determnation of a pre-trial nmotion. |If the requirenments

of Rule 11(a)(2) are not net, the defendant is foreclosed from



appealing non-jurisdictional defects, including the denial of a

notion to suppress. Tollett v. Henderson, 411 U S. 258, 267

(1973); United States v. WIllis, 992 F. 2d 489, 490 (4th G r. 1993).

Because Worrell has not net the requirenents of Rule 11(a)(2), we
find that Worrell is foreclosed from appealing the denial of his
notion to suppress.

Wrrell next argues that the district court erred in
denying his notion for a downward departure, pursuant to U.S.

Sent enci ng Gui delines Manual 8 4Al1.3 (2003), on the basis that his

career offender status and crimnal history category over-
represented the seriousness of his crimnal history. The district
court’s decision not to depart below the guideline range is not
revi ewabl e on appeal unless it is based on a m staken belief that

the court lacks authority to depart. United States v. Carr, 271

F.3d 172, 176-77 (4th Cr. 2001). Because it is clear in this case
that the district court understood its authority to depart and
sinply chose not to, we dismss this claim

Wrrell also maintains that the district court erred in
its decision not to consider a “fast track” plea agreenent which
could have resulted in a two-level reduction in his sentence
Here, the district court denied the notion for a downward departure
on the basis of a “fast-track” plea, finding that it |acked the
authority to depart. If a district court concludes that it |acks

authority to grant a downward departure as a matter of |aw, that

- 3 -



ruling is reviewed de novo. United States v. Hall, 977 F.2d 861

863 (4th Cir. 1992). W conclude that the district court properly
determned that it |acked the authority to depart and therefore
dism ss this portion of the appeal.

Last, citing Blakely v. Washi ngton, 542 U. S. 296 (2004),

Wrrell maintains that the district court violated his Sixth
Amendnent rights by i nposi ng a sentence enhanced by hi s desi gnation
as a career offender on facts not alleged in the indictnent,
admtted by him or found by a jury beyond a reasonabl e doubt.
Specifically, Wrrell clainms that the district court’s
determ nation that his prior convictions for possession wth intent
to distribute CDS and possession with intent to distribute cocai ne
qualified as “controlled substance offenses” under USSG 8§ 4Bl.2
constituted inperm ssiblejudicial fact-finding becauseit required
the court to find he had a “specific type of prior conviction.”
Because Worrell did not raise his Sixth Arendnent claim
bel ow, we review the district court’s sentence for plain error.

United States v. Qano, 507 US 725, 731-32 (1993); United

States v. Hughes, 401 F.3d 540, 547 (4th Gr. 2005). Under the

plain error standard, Wrrell nust show (1) there was error;
(2) the error was plain; and (3) the error affected his substanti al
rights. dano, 507 U S. at 732-34. Even when these conditions are
satisfied, this court may exercise its discretion to notice the

error only if +the error “seriously affect[s] the fairness,



integrity or public reputation of judicial proceedings.” 1d. at
736 (internal quotation marks omtted).
W find that Worrell’s career offender designation does

not violate the Sixth Anmendnent. See Shepard v. United States, 125

S. CO. 1254, 1262-63 (2005) (holding that Sixth Amendnent
protections apply only to disputed facts about a prior conviction);

see also United States v. Harp, 406 F.3d 242, 247 (4th Cr. 2005)

(declining to notice any error in a career offender sentence on
reviewfor plain error because defendant “had no | egiti mate def ense
to career offender designation”).

Inlight of the above, we affirmWrrell’s conviction and
sentence and dismss the appeal as to the court’s denial of his
notions for a downward departure. W dispense with oral argunent
because the facts and | egal contentions are adequately presented in
the materials before the court and argunment would not aid the

deci si onal process.
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